DISTRICT COURT

FILED

IN THE DISTRICT COURT IN AND FOR CRAIG COUNTY L200
STATE OF OKLAHOMA SEP 1

DEBORAH MASON, COURT CLERK

THE STATE OF OKLAHOMA, ) STATE OF OKLA, CRAIG COUNTY
Plaintiff, ) BY
) DEPUTY
\ ) Case No. CF-2015-263
)
TRAVIS JOHN HOGNER )
Defendant. )

CHEROKEE NATION AMICUS BRIEF
INTRODUCTION

Cherokee Nation is a federally recognized Indian tribe.! It is one of five tribes that are often
treated as a group for purposes of federal legislation (Cherokee, Muscogee (Creek), Choctaw,
Chickasaw, and Seminole Nations, historically referred to as the “Five Civilized Tribes™ or “Five
Tribes™). The Cherokee Reservation boundaries encompass lands in a fourteen-county area,
including all of Adair, Cherokee, Craig, Nowata, Sequoyah, and Washington Counties and
portions of Delaware, Mayes, Mclntosh, Muskogee, Ottawa, Rogers, Tulsa, and Wagoner
Counties, within the borders of the State of Oklahoma.* The Nation’s government, headquartered
in Tahlequah, consists of executive, legislative, and judicial branches, including an active district
and appellate court.” The Cherokee Nation has a continuing interest in maintaining law and order

and the safety of all citizens within its boundaries. It provides law enforcement through its Marshal

184 C.F.R. § 1200 (2019).

? The following interactive link can be used to determine if a specific address is located on the
Cherokee Reservation: http://geodata.cherokee.org/CherokeeNation/

*See “Rising Together, 2018 Annual Report to the Cherokee People” (FY 2018 Rep.) and “Popular
Annual Financial Report for FY 2019, Cherokee Nation™ (FY 2019 Rep.). These reports are
available at https://www.cherokee.org/media/luthrSrp/fy2018-annual-report-_final-online.pdf:
https://www.cherokee.org/media/gaahnswb/pafr-fy 19-final-v-2.pdf.




Service, and maintains cross-deputation agreements with state, county, and city law enforcement
agencies to ensure protection of citizens and non-citizens.

Cherokee Nation maintains a significant and continuous presence in the Cherokee
Reservation. There are approximately 139,000 Cherokee citizens residing there. The Nation
provides extensive services to communities throughout the reservation, including, among others,
health and medical centers, veteran’s center, employment, housing, bus transit, waterlines, sewers,
water treatment, bridge and road construction, parks, food distribution, child support services,
child welfare, youth shelter, victim services, donations to public schools and local fire departments,
and charitable contributions. The Nation’s activities, including its business operations, resulted in
a statewide $2.17 billion favorable economic impact in 2019.°

ARGUMENTS AND AUTHORITIES

I. BASIC PRINCIPLES APPLY TO FEDERAL JURISDICTION OVER CRIMES
COMMITTED ON INDIAN COUNTRY WITHIN OKLAHOMA.

A. The Supreme Court’s Recent Decision in McGirt v. Oklahoma Is Controlline as to
Reservation Status and Federal Criminal Jurisdiction.

As recognized by this Court more than thirty years ago, Oklahoma failed to assume
criminal and civil jurisdiction under Public Law 280 before it was amended to require tribal
consent, 25 US.C. § 1321; and Oklahoma “does not have jurisdiction over crimes committed by
or against an Indian in Indian Country;” See Cravatt v. State, 1992 OK. CR. 6, 825 P.2d 277, 279

(citing State v. Klindt, 1989 OK CR 75, 782 P.2d 401, 403 (Okla. Crim. App. 1989).° This Court

* See Appendix (“App.”). at 1, Attachment (“Att.”) 1 (Cherokee Nation Cross-Deputization
Agreements (1992-2019)).

7 See FY 2018 Rep. and FY 2019 Rep., supra n. 1; see also App. at 4, Att. 2 (Cherokee Nation
Service Area Maps).

® In Klindt, this Court overruled Ex parte Nowabbi, 1936 OK CR 123, 61 P.2d 1139, 1154, which
had found that Oklahoma courts had criminal jurisdiction over crimes on restricted Choctaw
allotments., Klindt, 782 P.2d at 404. see also Cravatt, 825 P.2d at 279 (stating the United States
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determined in Klindt that trust allotments within the boundaries of Cherokee Nation constitute
Indian country as defined by 18 U.S.C. § 1151(c), but it has not addressed whether all lands within
the boundaries of the Cherokee Nation constitute Indian country as defined by § 1151(a) (Indian
reservation).

The United States Supreme Court likewise had not addressed reservation status as to any
of the Five Tribes, until July 9, 2020, when it decided McGirt v Oklahoma, 591 U.S. __, 140 S.
Ct. 2452 (2020). In McGirt, the Court ruled that: the Muscogee (Creek) Reservation was
established by treaty; Congress never disestablished the reservation; all land, including fee land,
within the reservation is Indian country under 18 U.S.C. § 1151(a); federal statutes concerning the
Five Tribes near the time of statehood did not grant jurisdiction to Oklahoma over crimes
committed by Indians on the reservation; the Major Crimes Act, 18 U.S.C. § 1153 (MCA), applies
to certain listed crimes committed by Indians on the reservation; and Oklahoma had no jurisdiction
Lo prosecute a Seminole citizen for crimes committed on fee lands within the reservation under the
MCA. Id.

On the same date that the Supreme Court issued the McGirt decision, it affirmed the Tenth
Circuit’s ruling in Murphy v. Royal, 875 F.3d 896 (10th Cir. 2017), aff'd, Sharp v. Murphy, 591
US. _, 140 S.Ct. 2412 (2020) (Murphy), determining that Oklahoma had no jurisdiction over the
murder of an Indian by another Indian on the Creek Reservation under the MCA. On July 9, 2020,
the Supreme Court also remanded four cases pending certiorari in the Supreme Court involving

other reservations in Oklahoma, in light of McGirt.”

“has continuously urged different judicial treatment for incidents involving members of the five
civilized tribes notwithstanding the fact that there is no foundation for this position in the statutes
and that the idea has been previously rejected by the courts of this State.”

7 See Bentley v. Oklahoma, OCCA No. C-2016-699, U.S. Sup. Ct No. 19-5417, Judgment Vacated
and Case Remanded, July 9, 2020 (Citizen Band Potawatomi reservation); Johnson v. Oklahoma.,
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B. Certain Crimes in Indian Country in Oklahoma Are Subject to Federal Jurisdiction Under
the Major Crimes Act and the General Crimes Act.

Although the applicability of federal and state criminal laws in the exercise of federal or
state court jurisdiction in Indian country nationwide is fairly complex, the jurisdictional parameters
are clearly defined by federal law as amended from time to time.® First, under the MCA.? federal
courts have exclusive jurisdiction, as to Oklahoma, over prosecutions for certain listed qualifying
crimes, including murder, committed by Indians against Indians or non-Indians in Indian country.
See McGirt, 140 S. Ct. at 2459-60, 2470-71, 2477-78. Second, Oklahoma lacks jurisdiction over
prosecutions of crimes defined by federal law committed by or against Indians in Indian country
within Oklahoma under the General Crimes Act (also known as Indian Country Crimes Act), 18
U.S.C. § 1152 (GCA); " such crimes are subject to federal or tribal jurisdiction. McGirt, 140 S.
Ct. at 2478. Third, Oklahoma has criminal jurisdiction over all offenses committed by non-Indians

against non-Indians in Indian country. Id., citing United States v. McBratney, 104 U.S. 621, 624

OCCA No. PC-2018-343, U.S. Sup. Ct. No. 18-6098, Judgment Vacated and Case Remanded,
July 9, 2020 (Seminole Reservation); Terry v. Oklahoma, OCCA No. PC-2018-1076, U.S. Sup.
Ct. No. 18-8801, Judgment Vacated and Case Remanded, July 9, 2020 (Quapaw/Modoc/Ottawa
Reservations); and Davis v. Oklahoma, OCCA No. PC-2019-451, U.S. Sup. Ct. No. 19-6428
Judgment Vacated and Case Remanded, July 9, 2020 (Choctaw Reservation).

% See App. at 11, Att. 3 (Indian Country Criminal Jurisdictional Chart).

? The MCA provides in pertinent part: “Any Indian who commits against the person or property
of another Indian or other person any of the following offenses, namely, murder, manslaughter . .
- [and] robbery . . . within the Indian country, shall be subject to the same law and penalties as all
other persons committing any of the above offenses, within the exclusive jurisdiction of the United
States.” 18 U.S.C. § 1153(a).

' The GCA provides: “Except as otherwise expressly provided by law, the general laws of the
United States as to the punishment of offenses committed in any place within the sole and exclusive
Jurisdiction of the United States, except the District of Columbia, shall extend to the Indian
country. This section shall not extend to offenses committed by one Indian against the person or
property of another Indian, nor to any Indian committing any offense in the Indian country who
has been punished by the local law of the tribe, or to any case where, by treaty stipulations, the

exclusive jurisdiction over such offenses is or may be secured to the Indian tribes respectively.”
18 ULSIC.5 1152.



(1881); see also United States v. Langford, 641 F. 3d 1195 (10th Cir. 201 1) (holding state possesses
exclusive criminal jurisdiction over non-Indians who commit victimless crimes in Indian country).

The McGirt decision laid to rest Oklahoma’s position that the MCA and the GCA do not
apply in Oklahoma. The Court noted that even the dissent declined “to join Oklahoma in its latest
twist.” See McGirt, 140 S. Ct. at 2476. The Court found no validity to Oklahoma’s argument that
the MCA was rendered inapplicable by three statutes: the Act of June 7, 1897, ch. 3, 30 Stat. 62,
83 (granting federal courts in Indian Territory'' “exclusive jurisdiction™ to try “all criminal causes
for the punishment of any offense™); the Act of June 28, 1898, ch. 517, § 28, 30 Stat. 495, 504-505
(Curtis Act) (abolishing Creek Nation courts and transferring pending criminal cases to federal
courts in Indian Territory); and the Oklahoma Enabling Act, Act of June 16, 1906, ch.3335, 34
Stat. 267, as amended by the Act of Mar. 4, 1907, ch. 2911, 34 Stat. 1286) (concerning transfer of
cases upon statehood).'> McGirt, 140 S. Ct. at 2476-78. The Court noted that Oklahoma was

formed from Oklahoma Territory in the west and Indian Territory in the east,'* and that criminal

' Federal courts in the bordering states of Arkansas and Texas, and later in Muskogee, Indian
Territory, were originally authorized to exercise federal jurisdiction in Indian Territory, subject to
changes over time. See Act of Jan. 31, 1877, ch. 41, 19 Stat. 230 (Arkansas); Act of Jan. 6, 1883,
ch. 13, § 3, 22 Stat. 400 (Texas); Act of Mar. 1, 1889, ch. 333, §§ 1, 5, 25 Stat. 783 (Muskogee,
Indian Territory); Act of May 2, 1890 ch. 182 §§ 29-44, 26 Stat. 81 (Indian Territory); Act of Mar.
I, 1895, ch. 145, §§ 9. 13, 28 Stat. 693 (repealing laws conferring jurisdiction on the federal courts
in Arkansas, Kansas, and Texas over offenses committed in Indian Territory, and authorizing the
federal court in Indian Territory to exercise such jurisdiction, including jurisdiction over “all
offenses against the laws of the United States.™

'* The Enabling Act required transfer to the new federal courts of prosecutions of “all crimes and
offenses™ committed within Indian Territory “which, had they been committed within a State,
would have been cognizable in the Federal courts.” § 16, 34 Stat. 267, 276, as amended by § I, 34
Stat. 1286. It required transfer of prosecutions of crimes not arising under federal law to the new
state courts. §20, 34 Stat. 267, 277, as amended by §3, 34 Stat. 1286.

“No territorial government was ever created in the reduced Indian Territory, and it remained
directly subject to tribal and federal governance until statehood. See App. at 17, Att. 5 (Map of
Indian Territory); and App. at 19, Att. 6 (Map of Oklahoma and Indian Territories).
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prosecutions in Indian Territory were split between tribal and federal courts, citing Act of May 2,
1890, ch. 182, § 30, 26 Stat. 81, 94."* McGirt, 140 S. Ct. at 2476. The Court held that Congress
“abolished that [Creek tribal/federal court split] scheme™ with the 1897 act, but “[w]hen Oklahoma
won statehood in 1907, the MCA applied immediately according to its plain terms.” Id. The
Enabling Act sent federal-law cases to federal court in Oklahoma, and crimes arising under the
federal MCA “belonged in federal court from day one, wherever they arose within the new state.”
Id. at 2477. Crimes arising under the federal GCA, which “applies to a broader range of crimes by
or against Indians in Indian country,” McGirt, Id. at 2479, likewise applied immediately upon
statehood, and are not subject to state jurisdiction.

C. Indian Country Includes Restricted and Trust Allotments, Tribal Trust Lands. and All Fee
Lands Within Cherokee Reservation Boundaries.

The Cherokee Reservation includes individual restricted and trust Cherokee allotments!®
that constitute Indian country under 18 U.S.C. § 1151(c) for purposes of application of the MCA
and GCA (“all Indian allotments, the Indian titles to which have not been extinguished, including
rights-of-way running through the same™). See United States v. Ramsey, 271 U.S. 467, 469, 472
(1926) (GCA applies to murder of Indian by non-Indian on restricted Osage allotment); United
States v. Sands, 968 F.2d 1058, 1061-62 (10th Cir. 1992) cert. denied, 506 U.S. 1056 (1993) (MCA

applies to murder of Indian by Indian on restricted Creek allotment, and allotment era statutes “did

not abrogate the federal government’s authority and responsibility, nor allow jurisdiction by the

4 See Talton v. Mayes, 163 U.S. 376, 381 (1896) (finding that Cherokee Nation had exclusive
jurisdiction over an 1892 Cherokee murder in Cherokee Nation under its treaties and the 1890
Act). The 1897 act “broadened the jurisdiction of the federal courts, thus divesting the Creek tribal
courts of their exclusive jurisdiction over cases involving only Creeks.” See Indian Country,
U.S.A., Inc. v. Oklahoma ex rel. Oklahoma Tax Commission, 829 F.2d 967, 978 (10th Cir. 1987)
cert. denied, 487 U.S. 1218 (1988) (emphasis added).

1> Restricted Cherokee allotments are subject to federal statutory requirements for conveyances
and encumbrances. See infra, n. 26.



State of Oklahoma™ over those allotments); Klindt, 782 P.2d at 403 (no state jurisdiction over
assault with dangerous weapon by or against Indian on Cherokee trust allotment).

The Cherokee Reservation also includes tribal lands held in trust by the United States and
unallotted tribal lands that constitute Indian country under 18 U.S.C. § 1151(a) for jurisdictional
purposes (“all land within the limits of any Indian reservation under the jurisdiction of the United
States Government, notwithstanding the issuance of any patent, and, including rights-of-way
running through the reservation”). See United States v. John, 437 U.S. 634, 649 (1978)
(Mississippi Choctaw tribal trust land); Ross v. Neff, 905 F.2d 1349 (10th Cir. 1990) (Cherokee
tribal trust land); Indian Country, U.S.A., 829 F.2d 9677(10[h Cir. 1987) (unallotted Creek land).

Oklahoma has no jurisdiction over crimes covered by the MCA or the GCA, even when
committed on individual fee land within the Cherokee Reservation, rather than on restricted, trust
or tribal fee land. Reservations include lands within reservations boundaries owned in fee by non-
Indians. “[W]hen Congress has once established a reservation, all tracts included within it remain
a part of the reservation until separated therefrom by Congress.” United States v. Celestine, 215
U.S. 278, 285 (1909). (emphasis added). “[T]his Court long ago rejected the notion that the
purchase of lands by non-Indians is inconsistent with reservation status.” McGirt, 140 S. Ct. at
2464, n. 3, citing Seymour v. Superintendent of Wash. State Penitentiary, 368 U.S. 351, 357-358
(1962). "Once a block of land is set aside for an Indian reservation and no matter what happens to
the title of individual plots within the area, the entire block retains its reservation status until
Congress explicitly indicates otherwise.” McGirt, 140 S. Ct. at 2468, citing Solem v. Bartlett, 465

U.S. 463, 470 (1984).



II. THE CHEROKEE RESERVATION WAS ESTABLISHED BY TREATY, AND ITS
BOUNDARIES HAVE BEEN ALTERED ONLY BY EXPRESS CESSIONS IN 1866
AND 1891.

A. The Creek Nation Reservation Was Established by Treaty.

In- McGirt, the Court discussed Creek treaties in detail, before concluding that they
established the Creek Reservation. The Court noted that the 1832 and 1833 Creek removal treaties
“solemnly guarantied” the land; established boundary lines to secure “a country and permanent
home:” stated the United States’ desire for Creek removal west of the Mississippi River; included
Creek Nation’s express cession of their lands in the East; confirmed the treaty obligation of the
parties upon ratification; required issuance of a patent, in fee simple, to Creek Nation for the new
land, which was formally issued in 1852; and guaranteed Creek rights “so long as they shall exist
as a nation, and continue to occupy the country hereby assigned to them.” McGirt, 140 S. Ct. at
2461, citing Treaty with the Creeks, arts. I, XII, XIV, XV, Mar. 24, 1832, 7 Stat. 366-366-368,
and Treaty with the Creeks, preamble, arts. II1, IV, IX, Feb. 14, 1833, 7 Stat. 417, 419.

The Court further noted that the 1856 Creek treaty promised that no portion of the
reservation “shall ever be embraced or included within, or annexed to, any Territory or State;” and
secured to the Creeks “the unrestricted right of self-government,” with “full jurisdiction™ over
enrolled citizens and their property. McGirt, 140 S. Ct. at 2461, citing Treaty with Creeks and
Seminoles, arts. IV, XV, Aug. 7, 1856, I 1 Stat. 699, 700, 704.

The Court recognized that although the 1866 post-civil war Creek treaty reduced the size
of the Creek Reservation, it restated a commitment that the remaining land would “be forever set
apart as a home for said Creek Nation,” referred to as the “reduced Creek reservation.” McGirt,
140 S. Ct. at 2461, citing Treaty Between the United States and the Creek Indians, arts. 1l and IX,

June 14, 1866, 14 Stat. 785, 786, 788.



[n sum, the Court stressed in McGirt that the Creek treaties promised a “permanent home”
that would be “forever set apart,” and assured a right to self-government on lands that would lie
outside both the legal jurisdiction and geographic boundaries of any state. The Court concluded
that “[u]nder any definition, this was a reservation.” McGirt, 140 S. Ct. at 2461.

B. The Cherokee Reservation Was Established by Cherokee Treaties Containine the Same or
Similar Provisions as Creek Treaties.

“Each tribe’s treaties must be considered on their own terms,” in determining reservation
status. McGirt, 140 S. Ct. at 2479. The approval of Creek and Cherokee treaties during the same
period of time, and the similarity of Creek treaties described in McGirt and Cherokee treaties,
conclusively demonstrate that the Cherokee Reservation was established by treaty.

Cherokee Nation was originally located in what are now the states of Georgia, Alabama,
Tennessee, South Carolina, North Carolina, and Kentucky. Wilkins, Thurman, Cherokee Tragedy:
The Ridge Family and the Decimation of a People 22,91, 209, 254 (rev. 2d ed. 1986) (Cherokee
Tragedy). Like the Creeks, the Cherokees exchanged lands in the Southeast for new lands in Indian
Territory in the 1830s under pressure of the national removal policy. The Indian Removal Act of
1830, Act of May 28, 1830, ch. 148, 4 Stat. 411, which implemented this policy, authorized the
President to divide public domain lands into defined “districts™ for tribes removing west of the
Mississippi River. Id. at § 1. It also provided that the United States would “forever secure and
guaranty” such lands to the removed tribes, “and if they prefer it . . . the United States will cause
a patent . . . to be made and executed to them for the same[.]” Id. at § 3.

In 1831 and 1832, the Supreme Court issued two seminal decisions in cases involving
Cherokee Nation resistance to Georgia citizens’ trespasses on Cherokee lands. In Cherokee Nation
v. Georgia, 30 U.S. (5 Pet.) 1, 17 (1831), the Supreme Court held that Cherokee Nation was a

“domestic dependent nation.” The following year, the Supreme Court held that Indian tribes were



“distinet political communities, having territorial boundaries, within which their authority is
exclusive . . . which is not only acknowledged, but guarantied by the United States,” a power
dependent on and subject to no state authority.” McGirt, 140 S. Ct. at 2477, citing Worcester v.
Georgia, 31 U.S. (6 Pet.) 515, 557 (1832). Despite these decisions, President Jackson persisted in
efforts to remove Cherokee citizens from Georgia.

The Cherokee Reservation in Indian Territory was finally established by 1833 and 1835
treaties. The 1833 Cherokee treaty “solemnly pledged™ a “guarantee” of seven million acres to the
Cherokees on new lands in the West “forever.” Treaty with the Western Cherokee, Preamble, Feb.
[4, 1833, 7 Stat. 414. The 1833 Cherokee treaty used precise geographic terms to describe the
boundaries of those lands, and provided that “a patent” would issue as soon as reasonably practical.
Id. atart. 1. It confirmed the treaty obligation of the parties upon ratification. /d. at art. 7.

However, there were internal disputes within Cherokee Nation, and the 1833 treaty failed
to achieve removal of the majority of Cherokee citizens. Two Cherokee groups represented
divisive viewpoints of what was best for the Cherokee people. The group led by John Ross, who
represented a majority of Cherokee citizens, opposed removal. The other group, led by John Ridge,
supported removal. fearing that tribal citizens would quickly lose their lands if conveyed to them
individually in the southeastern states. Cherokee Tragedy at 266-68.

Almost three years after the 1833 treaty, members of the Ridge group signed the treaty at
New Echota. Treaty with the Cherokee, Dec. 29, 1835, 7 Stat. 478. Containing language similar
to wording in the 1832 and 1833 Creek treaties, the 1835 Cherokee treaty was ratified “with a
view to re-unite their people in one body and to secure to them a permanent home for themselves
and their posterity,” in what became known as Indian Territory, “without the territorial limits of

the state sovereignties,” and “where they could establish and enjoy a government of their choice,



and perpetuate such a state of society as might be consonant with their views, habits and
condition.” Holden v. Joy, 84 U.S. (17 Wall.) 211, 237-38 (1872) (emphasis added).

Like Creek treaty promises, the United States’ treaty promises to Cherokee Nation
“weren’t made gratuitously.” McGirt, 140 S. Ct. at 2460. Under the 1835 treaty, Cherokee Nation
“cedeld], relinquish[ed], and convey[ed]” all its aboriginal lands east of the Mississippi River to
the United States. Arts. 1, 7 Stat. 478. In return, the United States agreed to convey to Cherokee
Nation, by fee patent, seven million acres in Indian Territory within the same boundaries as
described in the 1833 treaty, plus “a perpetual outlet west.” Id. at art. 2. Like Creek treaties the
835 Cherokee treaty described the United States’ conveyance to the Cherokee Nation as a
cession; required Cherokee removal to the new lands; covenanted that none of the new lands would
be “included within the territorial limits or jurisdiction of any State or Territory” without tribal
consent; and secured “to the Cherokee nation the right by their national councils to make and carry
into effect all such laws as they may deem necessary for the government . . . within their own
country,” so long as consistent with the Constitution and laws enacted by Congress regulating
trade with Indians; and provided that it would be “obligatory on the contracting parties”™ after
ratification by the Senate and the President. Id. at arts. 1, 5, 8; art. 19, 7 Stat. 478.

As of January 1838, approximately 2,200 Cherokees had removed to Indian Territory, and
around 14,757 remained in the east. See The Western Cherokee Indians v. United States, 27 Ct. Cl.
[, 3, 1800 WL 1779 (1891). That spring, the army rounded up most of the remaining Cherokees
who had refused to remove within the time allotted. “They were seized as they worked in their
farms and fields . . . They remained in captivity for months while hundreds died from inadequate

and unaccustomed rations. The debilitation of others contributed to deaths during the removal
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march.” Rogin, Michael Paul, Fathers & Children: Andrew Jackson and the Subjugation of the
American Indian 241 (1991).

After removal, on December 31, 1838, President Van Buren executed a fee patent to the
Cherokee Nation for the new reservation in Indian Territory. Cherokee Nation v. Hitchcock, 187
U.S.294, 297 (1902). The patent recited the United States’ treaty commitments to convey the land
to the Nation. /d. at 307. The title was held by Cherokee Nation “for the common use and equal
benefit of all the members.” Id. at 307; see also Cherokee Nation v. Journeycake, 155 U.S. 196,
207 (1894). A few years later, an 1846 treaty between Cherokee Nation and the United States also
required federal issuance of a deed to the Nation for lands it occupied, including the “purchased”
800,000-acre tract in Kansas (known as the Neutral Lands™) and the “outlet west.” Treaty with the
Cherokee, Aug. 6, 1846, art. 1,9 Stat. 871.

Like Creek Nation, Cherokee Nation negotiated a treaty with the United States after the
Civil War. Treaty with the Cherokee, July 19, 1866, art. 4, 14 Stat. 799. The 1866 treaty authorized
settlement of other tribes in a portion of the Nation's land west of its current western boundary
(within the area known as the Cherokee Outlet), Treaty with the Cherokee, id. at art. 16, and
required payment for those lands, stating that the Cherokee Nation would “retain the right of
possession of and jurisdiction over all of said country . . . until thus sold and occupied, after which
their jurisdiction and right of possession to terminate forever as to each of said districts thus sold
and occupied.” It also expressly ceded the Nation’s patented lands in Kansas, consisting of a two-
and-one-half mile-wide tract known as the Cherokee Strip and the 800,000-acre Neutral Lands. to
the United States. (“The Cherokee Nation hereby cedes . . . to the United States, the tract of land
in the State of Kansas which was sold to the Cherokees. . . and also that strip of the land ceded to

the nation . . . which is included in the State of Kansas, and the Cherokees consent that said lands



may be included in the limits and jurisdiction of the said State™). Id. at art. 17. None of the other
provisions of the 1866 treaty affected Cherokee Nation’s remaining reservation lands. Instead, the
treaty required the United States, at its own expense, to cause the Cherokee boundaries to be
marked “by permanent and conspicuous monuments, by two commissioners, one of whom shall
be designated by the Cherokee national council.” Id. at art. 21.

The 1866 treaty recognized the Nation’s control of its reservation, by expressly providing:
“Whenever the Cherokee national council shall request it, the Secretary of the Interior shall cause
the country reserved for the Cherokees to be surveyed and allotted among them, at the expense of
the United States.” Id. at art. 20 (emphasis added). It also guaranteed “to the people of the Cherokee
Nation the quiet and peaceable possession of their country,” and promised federal protection
against “intrusion from all unauthorized citizens of the United State;" and removal of persons not
“lawfully residing or sojourning” in Cherokee Nation. Id. at arts. 26, 27. It “re-affirmed and
declared to be in full force™ all previous treaty provisions “not inconsistent with the provisions of™
the 1866 treaty, and provided that nothing in the 1866 treaty “shall be construed as an
acknowledgment by the United States, or as a relinquishment by Cherokee Nation of any claims
or demands under the guarantees of former treaties,” except as expressly provided in the 1866
treaty. Id. at art. 31 (emphasis added).

Like Creek treaties, Cherokee treaties involved exchange of tribal homelands in the East
for a new homeland in Indian Territory deeded to the Nation, and included the promise of a
permanent home and the assurance of the right to self-government outside the jurisdiction of a

state. These treaties established the Cherokee Reservation.



C. Special Terminology Is Not Required to Establish a Reservation, and Tribal Fee Ownership
Is Not Inconsistent with Reservation Status.

In McGirt, the Court rejected Oklahoma’s argument that Creek treaties did not establish a
reservation and instead created a dependent Indian community, as defined by 18 U.S.C. § 1151(b)
(“all dependent Indian communities within the borders of the United States whether within the
original or subsequently acquired territory thereof, and whether within or without the limits of a
state”). McGirt, 140 S. Ct. at 2475-76. The “entire point™ of this reclassification attempt was “to
avoid Solem’s rule that only Congress may disestablish a reservation.”'® Id. at 2474. The Court
was not persuaded by Oklahoma’s argument that a reservation was not created due to tribal fee
ownership of the lands, and the absence of the words “reserved from sale” in the Creek treaties.
Id. The Creek land was reserved from sale in the “very real sense” that the United States could not
give the tribal lands to others or appropriate them to its own purposes, without engaging in “an act
of confiscation.” [d. at 2475, citing United States v. Creek Nation, 295 U.S. 103, 110 (1935).
Additionally, fee title is not inherently incompatible with reservation status, and establishment of
a reservation does not require a “particular form of words.” McGirt, 140 S. Ct. at 2475, citing
Maxey v. Wright, 54 SW. 807, 810 (Indian Terr. 1900) and Minnesota v. Hitchcock, 185 U.S. 373,
390 (1902).

The “most authoritative evidence of [a tribe’s] relationship to the land™ does not lie in
scattered references to “stray language from a statute that does not control here, a piece of
congressional testimony there, and the scattered opinions of agency officials everywhere in
between.” McGirt, 140 S. Ct. at 2475. *[I]t lies in the treaties and statutes that promised the land

to the Tribe in the first place.” Id. at 2476. As previously noted, the 1830 Indian Removal Act

' The United States and the dissent did not make any arguments supporting Oklahoma’s novel
dependent Indian community theory. McGirt, 140 S. Ct. at 2474.
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promised issuance of fee patents upon removal of tribes affected by its implementation, which
were granted to Creek Nation and Cherokee Nation. The treaties for both tribes contain extensive
evidence of their relationships with their respective lands in Indian Territory. The Cherokee
Reservation was established by treaty, just as Creek treaties established the Creek Reservation. As
with Creek Nation, McGirt, 140 S. Ct. at 2461, later federal statutes also recognized the existence
of the Cherokee Reservation as a distinct geographic area.'’

D. The Cherokee Reservation Has Been Diminished Only by Express Cessions of Portions of
the Reservation in Its 1866 Treaty and Its 1891 Agcreement.

The current boundaries of Cherokee Nation are as established in Indian Territory in the
1833 and 1835 treaties, diminished only by the express cessions in the 1866 treaty described in
part I[I.B of this brief, and by an 1891 agreement ratified by Congress in 1893 (1891 Agreement).
Act of Mar. 3, 1893, ch. 209, § 10, 27 Stat. 612, 640-43. The 1891 Agreement provided that
Cherokee Nation “shall cede and relinquish all its title, claim, and interest of every kind and
character in and to that part of the Indian Territory” encompassing a strip of land bounded by
Kansas on the North and Creek Nation on the south, and located between the ninety-sixth degree

west longitude and the one hundredth degree west longitude (i.e., the Cherokee Outlet). See United

17 See Act of June 21, 1906, ch. 3504, 34 Stat. 325, 342-43 (drawing recording districts in the
Indian Territory, including district 27, with boundaries along the northern and western “boundary
line[s] of the Cherokee Nation,” and district 28, described as “lying within the boundaries of the
Cherokee Nation™); § 6, 34 Stat. 277 (the third district for the House of Representatives must
“(with the exception of that part of recording district numbered twelve, which is in the Cherokee
and Creek nations) comprise all the territory now constituting the Cherokee, Creek, and Seminole
nations and the Indian reservations lying northeast of the Cherokee Nation, within said State”):
Act of June 30, 1913, ch. 4, § 18, 38 Stat. 77, 95 (“common schools in the Cherokee, Creek,
Choctaw, Chickasaw, and Seminole Nations™); Act of May 25, 1918, ch. 86, 40 Stat. 561, 581
(“common schools in the Cherokee, Creek, Choctaw, Chickasaw, and Seminole Nations™); and the
Oklahoma Indian Welfare Act, Act of June 26, 1936, ch. 831, 49 Stat. 1967, codified at 25 U.S.C.
§§ 5201-5210 (authorizing Secretary of the Interior to acquire land “within or without existing
Indian reservations™ in Oklahoma).



States v. Cherokee Nation, 202 U.S. 101, 105-06 (1906)."® The 1893 ratification statute required
payment of a sum certain to the Nation and provided that, upon payment, the ceded lands would
“become and be taken to be, and treated as, a part of the public domain.” except for such lands
allotted under the Agreement to certain described Cherokees farming the lands. Id. at 112.
Cherokee Nation did not cede or restore any other portion of the Cherokee Reservation to the
public domain in the 1891 Agreement, and no other cession has occurred since that time.

The original 1839 Cherokee Constitution established the boundaries as described in its
1833 treaty, and the Constitution as amended in 1866 recognized those same boundaries, “subject
to such modification as may be made necessary” by the 1866 treaty.'” Cherokee Nation’s most
recent Constitution, a 1999 revision of its 1975 Constitution, was ratified by Cherokee citizens in
2003, and provides: “The boundaries of the Cherokee Nation territory shall be those described by
the patents of 1838 and 1846 diminished only by the Treaty of July 19, 1866, and the Act of Mar.
3, 1893.7 1999 Cherokee Constitution, art. 2.
[II. CONGRESS HAS NOT DISESTABLISHED THE CHEROKEE RESERVATION.

A. Only Congress Can Disestablish a Reservation by Explicit Language for the Present and
Total Surrender of All Tribal Interests in the Affected Lands.

Congress has not disestablished the Cherokee Reservation as it existed following the last
express Cherokee cession in the 1891 Agreement ratified in 1893, and all land within reservation
boundaries, including fee land, remains Indian country under 18 U.S.C. § 1151(a). Courts do not

lightly infer that Congress has exercised its power to disestablish a reservation. McGirt, 140 S. Ct.

'" See App. at 14, Att. 4 (Goins, Charles Robert, and Goble, Danney, “Historical Atlas of
Oklahoma™ (4™ Ed. 2006) at 61), showing the Cherokee Outlet ceded by the 1891 Agreement, as
well as the Kansas lands, known as the Neutral Lands, and the Cherokee Strip ceded by the 1866
Treaty.

19 1839 Cherokee Constitution, art. I, § 1, and Nov. 26, 1866 amendment to art. L, § 1, reprinted in
Volume I of West’s Cherokee Nation Code Annotated (1993 ed.).
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at 2462, citing Solem, 465 U.S. at 470. Once a reservation is established, it retains that status “until
Congress explicitly indicates otherwise.” McGirt, 140 S. Ct. at 2468, citing Solem, 465 U.S.at 470.
Congressional intent (o disestablish a reservation “must be clear and plain.” Id., citing South
Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 343 (1998). Congress must clearly express its intent
to disestablish, commonly by *‘[e]xplicit reference to cession or other language evidencing the
present and total surrender of all tribal interests.”” McGirt, 140 S. Ct. at 2463, citing Nebraska v.
Parker, 577 U.S. 481, __, 136 S.Ct. 1072, 1079 (2016).

A reservation disestablishment analysis focuses on the statutory text that allegedly resulted
in reservation disestablishment. The only “step™ proper for a court of law is “to ascertain and
follow the original meaning of the law™ before it. McGirt, 140 S. Ct. at 2468. Disestablishment
has never required any particular form of words. McGirt, 140 S. Ct. at 2463, citing Hagen v. Utah,
510 U.S 399, 411 (1994). A statute disestablishing a reservation may provide an “[e]xplicit
reference to cession™ or an “unconditional commitment . . . to compensate the Indian tribe for its
opened land.” McGirt, 140 S. Ct. at 2462, citing Solem, 465 U.S. at 470. It may direct that tribal
lands be “‘restored to the public domain,” McGirt, 140 S. Ct. at 2462, citing Hagen, 510 U.S. at
412, or state that a reservation is ““discontinued,”™ **abolished,”™ or “*vacated.”™ McGirt, 140 S.
Ct. at 2463, citing Matrtz v. Arnett, 412 U.S. 481, 504, n. 22 (1973); see also DeCoteau v. District
County Court for Tenth Judicial Dist., 420 U.S. 425, 439-440, n. 22 (1975).

B. The Allotment of Cherokee Land Did Not Disestablish the Cherokee Reservation.

The General Allotment Act, which authorized allotment of the lands of most tribes
nationwide, was expressly inapplicable to the Five Tribes. Act of Feb. 8, 1887, ch. 119, § 8, 24
Stat. 38. In 1893, in the same statute ratifying the 1891 Agreement, Congress established the
Dawes Commission to negotiate agreements with the Five Tribes for “the extinguishment of the
national or tribal title to any lands™ in Indian Territory “either by cession,” by allotment or by such
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other method as agreed upon. § 16, 27 Stat. 612, 645-646.*" The Commission reported in 1894
that the Creek Nation “would not, under any circumstances, agree to cede any portion of their
lands.” McGirt, 140 S. Ct. at 2463.>' The Cherokee Nation resisted allotment for almost a decade
longer, but finally ratified an agreement in 1902. Act of July I, 1902, ch. 1375, 32 Stat. 716
(Cherokee Agreement). Like the Creek Agreement, Act of Mar. 1, 1901, ch. 676, 31 Stat. 861
(Creek Agreement) the Cherokee Agreement contained no cessions of land to the United States,
and did not disestablish the Cherokee Reservation, which also “survived allotment.” See McGirt,
140 S. Ct. at 2464.>> Where Congress contemplates, but fails to enact, legislation containing
express disestablishment language, the statute represents “a clear retreat from previous
congressional attempts to vacate the . . . Reservation in express terms[.]” DeCoreau, 420 U.S. at
448.

The central purpose of the 1902 Cherokee Agreement, like that of the Creek Agreement,

was to facilitate transfer of title from the Nation of “allottable lands™ (defined in § 5, 32 Stat. 716,

' As previously noted, Congress clearly knew how to diminish reservations when it enacted the
1893 Act, which also ratified the 1891 Agreement, in which Cherokee Nation agreed to “cede”
Cherokee Outlet lands to the United States in exchange for payment.

2! Although the Court in McGirt referenced only Creek Nation in this statement, the 1894 report
reflects that each of the Five Tribes refused to cede tribal lands to the United States. App. at 21,
Att. 7 (Ann. Rept. of the Comm. Five Civ. Tribes of 1894, 1895, and 1896 (1897) at 14). This
refusal is also reflected in the Commission’s 1900 annual report: “Had it been possible to secure
from the Five Tribes a cession to the United States of the entire territory at a given price, . . . the
duties of the commission would have been immeasurably simplified . . . When an understanding
is had, however, of the great difficulties which have been experienced in inducing the tribes to
accept allotment in severalty . . . it will be seen how impossible it would have been to have adopted
a more radical scheme of tribal extinguishment, no matter how simple its evolutions.” App. at 32.
Att. 9 (Seventh Ann. Rept. of the Comm. Five Civ. Tribes (1900) at 9). (emphasis added).

2 Even the dissent did not “purport to find any of the hallmarks of diminishment in the Creek
Allotment Agreement.” McGirt, 140 S. Ct. at 2465, n. 5.
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as “all the lands of the Cherokee tribe” not reserved from allotment)** to tribal citizens individually.
With exceptions for certain pre-existing town sites and other special matters, the Cherokee
Agreement established procedures for conveying allotments to individual citizens who could not
sell, transfer, or otherwise encumber their allotments for a number of years. (5 years for any
portion, 21 years for the designated “homestead™ portion). §§ 9-17, 32 Stat. at 717; see also
McGirt, 140 S. Ct. at 2463, citing Creek Agreement, §§ 3, 7, 31 Stat. 861, 862-864.

The restricted status of the allotments reflects the Nation’s understanding that allotments
would not be acquired by non-Indians, would remain in the ownership of tribal citizens, and would
be subject to federal protection. Tribal citizens were given deeds that conveyed to them “all the
right, title, and interest” of the Cherokee Nation. § 58, 32 Stat. at 725; see also McGirt, 140 S. Ct.
at 2463, citing Creek Agreement, § 23, 31 Stat. at 867-868. As of 1910, 98.3% of the lands of
Cherokee Nation (4,348,766 acres out of 4,420,068 acres) had been allotted to tribal citizens, and
an additional 21,000 acres were reserved for town sites, schools, churches, and other uses.** Only
50,301 acres scattered throughout the nation remained unallotted in 1910 — approximately one
percent of the nation’s reservation area. /d. Later federal statutes, which generally continued
restrictions on disposition of allotments, contributed to the loss of individual Indian ownership of

allotments over time, based on a variety of factors.”

>3 Lands reserved from allotment included schools, colleges, and town sites “in Cherokee Nation,”
cemeteries, church grounds, an orphan home, the Nation’s capital grounds, its national jail site,
and its newspaper office site. §§ 24, 49, 32 Stat. at 719-20, 724; see also Creek Agreement, § 24,
31 Stat. at 868-869.

“* App. at 43, Att. 11 (Ann. Rept. of the Comm. Five Civ. Tribes (1910) at 169, 176).

> See McGirt, 140 S. Ct. at 2463, citing Act of May 27, 1908, ch. 199, § 1, 35 Stat. 312: see also
Act of Apr. 26, 1906, ch. 1876, §§ 19, 20, 34 Stat. 137 (Five Tribes Act); Act of Aug. 4, 1947, ch.
458, 61 Stat. 731; Act of Aug. 11, 1955, ch. 786, 69 Stat. 666; Act of Dec. 31, 2018, Pub. L. No.
115-399, 132 Stat. 5331; see “Fatally Flawed:” State Court Approval of Conveyances by Indians
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“Missing in all this, however, is a statute evincing anything like the **present and total
surrender of all tribal interests’ in the affected lands™ required for disestablishment. McGirt, 140
S. Ct. at 2464. Allotment alone does not disestablish a reservation. Id., citing Mattz, 412 U.S. at
496-97 (explaining that Congress’s expressed policy during the allotment era “was to continue the
reservation system,” and that allotment can be “completely consistent with continued reservation
status™); and Seymour, 364 U.S. at 356-58 (allotment act “did no more than open the way for non-
Indian settlers to own land on the reservation™).

C. Allotment Era Statutes Intruding on Cherokee Nation’s Right to Self-Governance Did Not
Disestablish the Reservation.

Statutory intrusion during the allotment era were “serious blows™ to the promised right to
Creek self-governance, but did not prove disestablishment. McGirt, 140 S. Ct. at 2466. This
conclusion is mandated with respect to the Cherokee Reservation as well, in light of the
applicability of relevant statutes to both the Creek and Cherokee Nations, and the similarities in
the Cherokee and Creek Agreements.

The Actof June 28, 1898, ch. 517, 30 Stat. 495 (Curtis Act). provided “for forced allotment
and termination of tribal land ownership without tribal consent unless the tribe agreed to
allotment.”™ Muscogee (Creek) Nation v. Hodel, 851 F.2d 1439, 1441 (D.C. Cir. 1988). “[Plerhaps
in an effort to pressure the Tribe to the negotiating table,” the Curtis Act included provisions for
termination of tribal courts. McGirt, 140 S. Ct. at 2465, citing § 28, 30 Stat. 495, 504-505. A few

years later, the 1901 Creek Allotment Act expressly recognized the continued applicability of the

of the Five Civilized Tribes—Time for Legislative Reform,” Vollmann, Tim, and Blackwell, M.
Sharon, 25 Tulsa Law Journal | (1989). Congress has also recognized Cherokee Nation's
reversionary interest in restricted lands. See Act of May 7, 1970, Pub. L. No. 91-240, 84 Stat. 203
(requiring escheat to Cherokee Nation, as the tribe from which title to the restricted interest
derived, to be held in trust for the Nation).



Curtis Act abolishment of Creek courts, by providing that it did not “revive” Creek courts.®
Nevertheless, the Curtis Act’s abolishment of Creek courts did not result in reservation
disestablishment. McGirt, 140 S. Ct. at 2465-66. Although McGirt eliminates a need to determine
whether Cherokee courts were abolished (and Cherokee Nation requests no determination on that
question),”’ there are ample grounds for the conclusion that the Cherokee Agreement, unlike the
Creek Agreement, superseded the Curtis Act’s abolishment of Cherokee courts. While earlier
unratified versions of the Cherokee Agreement contained provisions like those in the Creek
Agreement expressly validating the Curtis Act’s abolishment of tribal courts, the final version,

ratified in 1902, did not.*® Instead, section 73 of the Cherokee Agreement recognized that treaty

*® The Creek Agreement provided that nothing in that agreement “shall be construed to revive or
reestablish the Creek courts which have been abolished™ by former laws. 31 Stat. at 873, 47. The
1936 OIWA, 25 U.S.C. § 5209, impliedly repealed this limitation on Creek courts. Muscogee
(Creek) Nation v. Hodel, 831 F.2d at 1446-47.

" The Cherokee Nation and Creek Nation operated their court systems years before the
Department of the Interior’s 1992 establishment of Courts of Indian Offenses in eastern Oklahoma
for those tribes that had not yet developed tribal courts. “Law and Order on Indian Reservations,”
57 Fed. Reg. 3270-01 (Jan. 28, 1992), and continue to do so.

“Unratified agreements that predate the Cherokee Agreement demonstrate that Cherokees ensured
that tribal court abolishment was not included in the final Agreement. The unratified January 14,
1899 version stated that the Cherokee “consents™ to “extinguishment of Cherokee courts, as
provided in section 28 of the [ 1898 Curtis Act].” App. at 26, Att. 8 (Sixth Ann. Rept. of the Comm.
Five Civ. Tribes (1899), Appendix No. 2, § 71 at 49, 57). The unratified April 9, 1900 version
provided that nothing in the agreement “shall be construed to revive or reestablish the Cherokee
courts abolished by said last mentioned act of Congress [the 1898 Curtis Act].” App. at 32, Att. 9
(Seventh Ann. Rept. of the Comm. Five Civ. Tribes (1900) at 13, Appendix No. 1, § 80 at 37.45);
see also Act of Mar. 1, 1901, ch. 675, pmbl. and § 72, 31 Stat. 848, 859 (version of Cherokee
allotment agreement approved by Congress but rejected by Cherokee voters). The Five Tribes
Commission’s early efforts to conclude an agreement with Cherokee Nation were futile, “owing
to the disinclination of the Cherokee commissioners to accede to such propositions as the
Government had to offer.” App. at 26, Att. 8 (Sixth Ann. Rept. of the Comm. Five Civ. Tribes
(1899 at 9-10). The tribal court provisions in the unratified agreements were eliminated from the
Cherokee Agreement as finally ratified. The Commission’s discussion of the final agreement,
before tribal citizen ratification, reflects that allotment was the “paramount aim” of the agreement,
App. at 40, Att. 10 (Ninth Ann. Rept. of the Comm. Five Civ. Tribes (1902) at 11), - not erosion
of Cherokee government.



provisions not inconsistent with the Agreement remained in force.” § 73, 32 Stat. at 727. Treaty
protections included the 1866 Treaty’s provision that Cherokee courts would “retain exclusive
jurisdiction in all civil and criminal cases arising within their country in which members of the
nation, by nativity or adoption, shall be the only parties, or where the cause of action shall arise in
the Cherokee Nation, except as otherwise provided in this treaty.” Art. 13, 14 Stat. 799. It is also
noteworthy in considering the effects of the Curtis Act that it recognized continuation of Cherokee
Reservation boundaries, by referencing a “permanent settlement in the Cherokee Nation” and
“lands in the Cherokee Nation.” §§ 21, 25, 30 Stat. at 502, 504.

Another “serious blow™ to Creek governmental authority was a provision in the Creek
Agreement that conditioned the validity of Creek ordinances “affecting the lands of the Tribe, or
of individuals after allotments, or the moneys or other property of the Tribe, or of the citizens”
thereof, on approval by the President. McGirt, 140 S. Ct. at 2466, citing § 42, 31 Stat. at 872. There
is no similar limitation on Cherokee legislative authority in the Cherokee Agreement. Even if there
had been, such provision did not result in reservation disestablishment, in light of the absence of
any of the hallmarks for disestablishment in the Cherokee Agreement, such as cession and
compensation. See McGirt, 140 S. Ct. at 2465, n. 5.

Like the Creek Agreement, § 46, 31 Stat. 872, the Cherokee Agreement provided that tribal
government would not continue beyond March 4, 1906. § 63, 32 Stat. at 725. Before that date,
Congress approved a Joint Resolution continuing Five Tribes governments “in full force and
effect”™ until distribution of tribal property or proceeds thereof to tribal citizens. Act of Mar. 2

oy

1906, 34 Stat. 822. The following month, Congress enacted the Five Tribes Act, which expressly

** Treaty protections also included the Nation's 1835 treaty entitlement “to a Delegate in the House
of Representatives when Congress may provide for the same.” Art. 7, 7 Stat. 478.
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continued the governments of all of the Five Tribes “in full force and effect for all purposes
authorized by law, until otherwise provided by law.” McGirr. 140 S. Ct. at 2466, citing § 28, 34
Stat. at 148. The Five Tribes Act included a few incursions on Five Tribes® autonomy. McGirt,
140 S. Ct. at 2466. It authorized the President to remove and replace their principal chiefs,
instructed the Secretary of the Interior to assume control of tribal schools, and limited the number
of tribal council meetings to no more than 30 days annually. McGirr, 140 S. Ct. at 2466, citing §§
6, 10, 28, 34 Stat. 139-140, 148. The Five Tribes Act also addressed the handling of the Five
Tribes’ funds, land, and legal liabilities in the event of dissolution. McGirr, 140 S. Ct. at 2466,
citing §§ 11, 27, 34 Stat. at 141, 148.

“Grave though they were, these congressional intrusions on pre-existing treaty rights fell
short of eliminating all tribal interests in the land.” McGirr, 140 S. Ct. at 2466. Instead, Congress
left the Five Tribes “with significant sovereign functions over the lands in question.” Id. For
example, Creek Nation retained the power to collect taxes; to operate schools; and to legislate
through tribal ordinances (subject to Presidential approval of certain ordinances as required by the
Creek Agreement, § 42, 31 Stat. 872). Id., citing §§ 39, 40, 42, 31 Stat. at 871-872. Like the Creek
Agreement, the Cherokee Agreement also recognized continuing tribal government authority. As
previously noted, it did not require Presidential approval of any ordinance, did not abolish tribal
courts, and confirmed treaty rights. § 73, 32 Stat. at 727. It also required that the Secretary operate
schools under rules “in accordance with Cherokee laws;” required that funds for operating tribal
schools be appropriated by the Cherokee National Council; and required the Secretary’s collection

of a grazing tax for the benefit of Cherokee Nation. §§ 32, 34, 72, 32 Stat. at 721. “Congress never



withdrew its recognition of the tribal government, and none of its [later] adjustments® would have
made any sense if Congress thought it had already completed that job.” McGirt, 140 S. Ct. at 2466.

Instead, Congress changed course in a shift in policy from assimilation to tribal self-
governance. See McGirt, 140 S. Ct. at 2467. The 1934 Indian Reorganization Act (IRA) officially
ended the allotment era for all tribes. Act of June 18, 1934, ch. 576, 48 Stat. 984 (codified at 25
U.S.C. §§ 5101, er seq.)* The 1936 OIWA included a section recognizing tribal authority to adopt
constitutions and corporate charters, and repealed all acts or parts of acts inconsistent with the
OIWA. 25 U.S.C. §§ 5203, 5209. Cherokee Nation's government, like those of other tribes, was
strengthened later by the Indian Self-Determination and Education Assistance Act (ISDEAA) of
1975. Act of Jan. 4, 1975, Pub. L. No. 93-638, 88 Stat. 2203 (codified at 25 U.S.C. §§ 5301, et
seq.). The ISDEAA enables Cherokee Nation to utilize federal funds in accordance with multi-
year funding agreements after government-to-government negotiations with the Department of the
Interior. Congress, for the most part, has treated the Five Tribes in a manner consistent with its
treatment of tribes across the country.

Notwithstanding the shift in federal policy, the Five Tribes spent the better part of the
twentieth century battling the consequences of the “bureaucratic imperialism™ of the Bureau of

Indian Affairs (BIA), which promoted the erroneous belief that the Five Tribes possessed only

* “Adjustments” included the 1908 requirement that Five Tribes officials turn over all “tribal
properties™ to the Secretary of the Interior, § 13, 35 Stat. 316; a law seeking Creek National
Council’s release of certain money claims against the United States, Act of Mar. 3, 1909, ch. 263,
35 Stat. 781, 805: and a law authorizing Creek Nation to file suit in the federal Court of Claims
for “any and all legal and equitable claims arising under or growing out of any [Creek] treaty or
agreement..” Act of May 24, 1924, ch. 181, 43 Stat. 139. See McGirt, 140 S. Ct. at 2466. The Act
of Mar. 19, 1924, ch. 70, 43 Stat. 27, similarly authorized Cherokee Nation to file suit in the federal
Court of Claims for the same type of claims against the United States.

*! The IRA excluded Oklahoma tribes from applicability of five IRA sections, 25 U.S.C. §5118,
but all other IRA sections applied to Oklahoma tribes, including provisions ending allotment.

24



limited governmental authority. Harjo v. Kleppe, 420 F. Supp. 1110, 1130 (D.D.C.1976), aff'd sub
nom. Harjo v. Andrus, 581 F.2d 949 (D.C. Cir. 1978) (finding that the evidence “clearly reveals a
pattern of action on the part of” the BIA “designed to prevent any tribal resistance to the
Department’s methods of administering those Indian affairs delegated to it by Congress,” as
manifested in “deliberate attempts to frustrate, debilitate, and generally prevent from functioning
the tribal governments expressly preserved by § 28 of the [Five Tribes]| Act.”). This treatment,
which impeded the Tribes” ability to fully function as governments for decades, cannot overcome
lack of statutory text demonstrating disestablishment. See Parker, 136 S. Ct. at 1082.

D. The Events Surrounding the Enactment of Cherokee Allotment Legislation and Later
Demographic Evidence Cannot, and Did Not, Result in Reservation Disestablishment.

There is no ambiguous language in any of the relevant allotment-era statutes applicable to
Creek Nation and Cherokee Nation, including their separate allotment agreements, “that could
plausibly be read as an Act of disestablishment.” McGirt, 140 S. Ct. at 2468. Events
contemporaneous with the enactment of relevant statutes, and even later events and demographics,
are not alone enough to prove disestablishment. /d. A court may not ““favor contemporaneous or
later practices instead of the laws Congress passed.” Id. There is “no need to consult extratextual
sources when the meaning of a statute’s terms is clear,” and extratextual sources may not overcome
those terms. Id. The only role that extratextual sources can properly play is to help “clear up ... not
create” ambiguity about a statute’s original meaning. /d.

The “perils of substituting stories for statutes”™ were demonstrated by the “stories” that
Oklahoma claimed resulted in disestablishment in McGirt. McGirt, 140 S. Ct. at 2470. Oklahoma’s
long historical practice of asserting jurisdiction over Indians in state court, even for serious crimes
on reservations, is “a meaningless guide for determining what counted as Indian country.” Id. at

2471. Historical statements by tribal officials and others supporting an idea that “everyone” in the
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late nineteenth and twentieth centuries believed the reservation system and Creek Nation would
be disbanded, without reference to any ambiguous statutory direction, were merely prophesies that
were not self-fulfilling. Id. at 2472, Finally, the “speedy and persistent movement of white settlers”
onto Five Tribes land throughout the late nineteenth and early twentieth centuries is not helpful in
discerning statutory meaning. /d. at 2473. It is possible that some settlers had a good faith belief
that Five Tribes lands no longer constituted a reservation, but others may not have cared whether
the reservations still existed or even paused to think about the question. Id. Others may have been
motivated by the discovery of oil in the region during the allotment period, as reflected by
Oklahoma court “*sham competeﬁcy and guardianship proceedings that divested™ tribal citizens of
oil rich allotments. /d. Reliance on the “practical advantages of ignoring the written law” would
be “the rule of the strong, not the rule of law.” Id.
CONCLUSION

Congress had no difficulties using clear language to diminish reservation boundaries in the
1866 treaty and the 1891 Agreement provisions for the Cherokee Nation’s cessions of land in
Indian Territory in exchange for money and promises. There are no other statutes containing any
hallmark language altering the Cherokee Reservation boundaries as they existed after the 1891
Agreement’s cession of the Cherokee Outlet. Clear language of disestablishment was available to
Congress when it enacted laws specifically applicable to the Five Tribes as a group and to
Cherokee Nation individually, but it did not use it. The Cherokee Reservation boundaries as
established by treaty and as defined in the Cherokee Constitution have not been disestablished.
Oklahoma has no jurisdiction over crimes covered by the MCA and GCA when committed on the

Reservation.
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CHEROKEE NATION CROSS-DEPUTIZATION AGREEMENTS (1992-2019)

50186 [12/31/2019] - County Addendum - Addition of Cherokee County to Deputation
Agreement for Law Enforcement in the Cherokee Nation - Cherokee Nation and (original
agreement 1992 - sos file number 27286)
https://www.sos.ok.gov/documents/filelog/93289.pdf

49793 [04/16/2019] - City Addendum addition of the City of Spavinaw deputation agreement for
law enforcement in the Cherokee Nation
https://www.sos.ok.gov/documents/filelog/92899.pdf

49794 [04/16/2019] - City of Muskogee Addendum addition of the City of Muskogee to
deputation agreement for law enforcement in the Cherokee Nation
https://www.sos.ok.gov/documents/filelog/92900.pdf

49070 [02/02/2019] - County Addendum. Addition of Tulsa County to Deputation Agreement
for Law Enforcement in the Cherokee Nation - original agreement Attorney General file number
[CA-93-0019-Cross-Deputization Agreement between the Cherokee Nation, the Starte of
Oklahoma. and the U.S. Government

https://www.sos.ok.gov/documents/filelog/92 1 87.pdf

[2/2/2018] — Agreement between Cherokee Nation and the City of Tulsa File not yet uploaded to
https://www.sos.ok.gov/.

48981 [12/01/2017] — Agreement between Rogers State University and the Cherokee Nation
https://www.sos.ok.gov/documents/filelog/92061.pdf

48982 [12/01/2017] — Agreement between the Town of Gans and the Cherokee Nation
https://www.sos.ok.gov/documents/filelog/92062.pdf

48414 [01/25/2017] — ICA between Cherokee Nation Marshal Service and Okla. Bureau of
Narcotics and Dangerous Drugs Control - Agreement and Protocol for Cross-Deputization and
Addendum - signed 01/23/2003 https://www.sos.ok.gov/documents/filelog/9 1480 .pdf

48415 [01/25/2017] - ADDENDUM - Okla. Dept. of Agriculture Food and Forestry-Forestry
Division joining as members of the foregoing agreement and compact - signed 04/15/2003
https://www.sos.ok.gov/documents/filelog/91481.pdf

48211 [08/11/2016] — Agreement between Cherokee Nation and the City of Chelsea
https://www.sos.ok.gov/documents/filelog/91272.pdf

47316 [01/30/2015] — Agreement between Cherokee Nation of Oklahoma and City of Claremore
https://www.sos.ok.gov/documents/filelog/90347.pdf

47315 [01/30/2015] — Agreement between Cherokee Nation of Oklahoma and City of South
Cofteyville https://www.sos.ok.gov/documents/filelog/90346.pdf
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47054 [07/16/2014] — Agreement between Cherokee Nation and Nowata County and the City of
Nowata https://www.sos.ok.gov/documents/filelog/90081.pdf

46988 [04/09/2014] — Agreement between Cherokee Nation and the City of Tulsa
https://www.sos.ok.gov/documents/filelog/90014.pdf

44913 [06/14/2011] — Agreement between Cherokee Nation and Northeastern State University
(NSU) https://www.sos.ok.gov/documents/filelog/87845.pdf

44920 [06/14/2011] — Agreement between Cherokee Nation and the City of Big Cabin, Catoosa.
Ft. Gibson. Grove, Inola, Jay. Langley. Locust Grove, Marble City, the City of Owasso, Pryor.
Salina, Sallisaw. Stilwell. Sprerry, Tahlequah. Vian. Vinita, Westville, Town of Colcord. Town
of Ramona. The Kansas Police Department, The Collinsville Police Department, and The Roland
Police Department https://www.sos.ok.gov/documents/filelog/87852.pdf

44921 [06/14/2011] — Agreement between Cherokee Nation and the Board of County
Commissioners of Cherokee County. Delaware County, Muskogee County, Sequoyah County.
Mayes County. McIntosh County. Ottawa County. Wagoner County, the Rogers County Sheriff's
Oftice. the Sequoyah County Sheriff, and the Sheriff of Wagoner County
https://www.sos.ok.gov/documents/filelog/87853.pdf

44914 [06/14/2011] — Agreement between Cherokee Nation and The District Attorney of Ottawa
and Delaware Counties. and The District Attorney for Craig. Rogers and Mayes Counties
https://www .sos.ok.gov/documents/filelog/87846.pdf

41989 [04/18/2007] — Agreement between Cherokee Nation and Bureau of Indian Affairs
https://www .sos.ok.gov/documents/filelog/64803.pdf

34841[08/29/1997] — Agreement between Cherokee County, City of Tahlequah. State of OK &
Bureau of Indian Affairs https://www.sos.ok.gov/documents/filelog/51268. pdf

27286 [07/08/1992] — Cherokee Nation /U.S. Department of Interior/Co Comm. Various Law
Enf. including by not limited to County Sheriff's Department, Oklahoma State Bureau of
[nvestigation. Oklahoma Highway Patrol. State Fire Marshal. Oklahoma Department of
Dangerous Drugs and Narcotics, Department of Corrections. Council on Law Enforcement
Education and Training, Oklahoma Game Rangers, Oklahoma Lake Patrol, Oklahoma State Fire
Marshal. etc. https://www.sos.ok.gov/documents/filelog/54074.pdf
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ATTACHMENT NO. 2

Cherokee Nation Boundaries and Service Area Maps

List of Documents:

Map of Cherokee Nation Reservation Boundaries (2020)

Map of Cherokee Nation Service Sites (2018)

Map of Cherokee Nation Medical Facilities (2018)

Map of Cherokee Nation Tribal Transit Bus Routes (2018)

Map of Cherokee Nation Tribal Transportation Program Construction Projects (2018)
Map of Cherokee Nation Businesses (2018)
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ATTACHMENT NO. 3

Indian Country Criminal Jurisdictional Chart
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INDIAN COUNTRY CRIMINAL JURISDICTIONAL CHART

for crimes committed within Indian Country as defined by 18 U.S.C. § 1151(a). (b) & (¢) -
(a) formal [recognized treaty boundaries] & informal [tribal trust lands] reservations (including rights-of-way/roads).
(b) dependent Indian communities. & (c) Indian allotments held in trust or restricted status (including rights-of-way/roads).
(where no congressional grant of jurisdiction to state government over the Indian country involved exists)

INDIAN OF FENDER:
1. VICTIM CRIMES: FOR OFFENSES AGAINST A VICTIM'S PERSON OR PROPERTY
WHO IS THE
VICTIM? WHAT WAS THE CRIME? JURISDICTION
INDIAN Major Crimes Act crimes: FEDERAL
(enrolled or Murder; manslaughter; kidnapping; maiming; sexual abuse/assault under
F;‘,’g“‘;?d a Ch. 109-A; incest; assault with intent to commit murder or in violation of 18
g’;\,’:r?m]}e:[ ity U:S.(‘. § 2241 or §2242; assault with int_cm to cm'mnil any Fe-l()p): assault
and possessing with a dangerous weapon; assault resulting in serious bodily injury; assault
some degree of resulting in substantial bodily injury of a spouse, intimate partner or dating
Indian blood) partner: assault on a person under 16 years old; assault of a spouse, intimate
partner or dating partner by strangulation; felony child abuse or neglect;
arson; burglary: robbery: felony theft under 18 U.S.C. § 661. (Authority:
Major Crimes Act - 18 U.S.C. § 1153 & state code where underlined)
All remaining crimes contained in tribal code: TRIBAL *

(Authority: tribal code or 25 CFR Pt. | 1, ifa CFR Court of Indian Offenses)

NON-INDIAN | Major Crimes Act crimes: FEDERAL
Murder; manslaughter; kidnapping: maiming: sexual abuse/assault under
Ch. 109-A: incest; assault with intent to commit murder or in violation of 18
U.S.C. § 2241 or §2242; assault with intent to commit any felony; assault
with a dangerous weapon; assault resulting in serious bodily injury; assault
resulting in substantial bodily injury of a spouse, intimate partner or dating
partner; assault on a person under 16 years old; assault of a spouse, intimate
partner or dating partner by strangulation; felony child abuse or neglect;
arson; burglary; robbery: felony theft under 18 U.S.C. § 661. (Authority:
Major Crimes Act - I8 U.S.C. § 1153 & state code where underlined)

FEDERAL

Other federal crimes (unless tribe has punished Indian defendant),
including crimes contained in state code (where there is no federal
statute for the category of offense) under the Assimilative Crimes Act:
(Authority: General Crimes Act - 18 U.S.C.§§ 1152 and 13) TRIBAL *
All remaining crimes contained in tribal code:

(Authority: tribal code or 25 CFR Pt. 11, ifa CFR Court of Indian Offenses)

2. VICTIMLESS CRIMES: NO VICTIM'S PERSON OR PROPERTY INVOLVED IN CRIME
(e.g., traffic offenses, disorderly conduct, prostitution, etc.)

a. Crimes in state code (where there is no federal statute for the category of offense) under FEDERAL
the Assimilative Crimes Act. (Authority: 18 U.S.C.8§§ 1152 and 13)
b. Crimes in tribal code. (Authority: tribal code or 25 CFR Pt. 11, if CFR Court) TRIBAL *

* limited to | year sentence & $5,000. fine, unless tribe approved under Tribal Law & Order Act for 3 yr. felonies.

3. GENERAL FEDERAL CRIMES: OTHER FEDERAL CRIMES OF GENERAL
APPLICABILITY (Affecting Interstate Commerce or a Federal Interest)
(Federal prosecution based on federal interest, not based on territorial jurisdiction over
location of crime) (e.g., drug offenses, firearms offenses, mail fraud, embezzlement or theft from tribal
organization, theft from casino, failure to report child abuse, etc.) (Authority: individual federal statute)
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NON-INDIAN OFFENDER:

1. VICTIM CRIMES: AN OFFENSE AGAINST A VICTIM'S PERSON OR PROPERTY

(Authority: United States v. McBramey, 104 U.S. 621 (1881))

WHO IS THE
VICTIM? WHAT WAS THE CRIME? JURISDICTION
INDIAN Indian Country Crimes Act Crimes: FEDERAL
(enrolled or All federal crimes which apply to the "special maritime and territorial
;;Z‘l’f:';e‘i as jurisdiction of the United States under the U.S. Code." (Authority: General
government entity | CTimes Act - 18 US.C. § 1152)
and possessing
some degree of All remaining crimes contained in state code (where there is no federal FEDERAL
Indian blood) statute for the category of offense) under the Assimilative Crimes Act.
(Authority: General Crimes Act- 18 U.S.C. §§ 1152 & 13)
Domestic Violence, Dating Violence, or Violation of Protection Order TRIBAL *
offenses [when defendant: 1) resides in Indian country, 2) works in i
Indian country, or 3) is a spouse or partner of a member of a
participating tribe or is an Indian residing in Indian country of a
participating tribe|
(Authority: tribal code and 23 U.S.C. §3101)
NON-INDIAN | All crimes contained in state code. STATE

* limited to 1 year sentence & $5,000. fine. unless tribe approved under Tribal Law & Order Act for 3 yr. felonies.

** effective after 3/7/15 if the tribe provides U.S. Constitutional protections in tribal court.

2. VICTIMLESS CRIMES: NO VICTIM'S PERSON OR PROPERTY INVOLVED

IN CRIME
(e.g.. traffic offenses, disorderly conduct, prostitution, etc.)

3. GENERAL FEDERAL CRIMES: OTHER FEDERAL CRIMES OF GENERAL
APPLICABILITY (Affecting Interstate Commerce or a Federal Interest)
(Federal prosecution based on federal interest, not based on territorial jurisdiction over
location of crime) (e.g., drug offenses, firearms offenses, mail fraud, embezzlement or theft from tribal
organization, theft from casino, failure to report child abuse, etc.) (Authority: individual federal statute)

created by Arvo Q. Mikkanen, Assistant U.S. Attorney & Tribal Liaison,
U.S. Attorney s Office, Western District of Oklahoma
(may be reproduced with attribution to author)

August 2017 Version

STATE ONLY

FEDERAL
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ATTACHMENT NO. 4

Cherokee Cessions Map, Goins and Goble, "Historical Atlas of Oklahoma"
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ATTACHMENT NO. 5

Map of Indian Territory
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ATTACHMENT NO. 6

Map of Oklahoma and Indian Territories
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ATTACHMENT NO. 7

Ann. Rept. of the Comm. Five Civ. Tribes of 1894, 1895, and 1896 (1897)(Excerpts)
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A\SS COMMISSION

TO THE

FIVE CIVILIZED TRIBES.

ANNUAL REPUR'E\"; OF 1894, 18935 AND 1890, U

AND

CORRESPONDENCE WITH THE REPRE-
SENTATIVES OF THE FIVE
CIVILIZED TRIBES.

FROM

MARCH 3, 1893, TO JANUARY 1, 1897.
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o Coxaress, g_ SENATE, « M1s. Doc.
3l Sexsion. i No. 24.

IN THE SENATE OF THE UNITED STATES.

Decemprr 10, 1581 Resolred, ‘That the Report of the Conimission appomted
to nrpotinte with the Faive Civilized Tribes of Iindians, known as the Dawes Com
misgion. which report is attached to the Annual Report of the Secretary of the
Interior as Appendix B, be printed as a Senate document,

Attest: Wum. R. Cox,
Secretary.

B.
REPORT OF THE COMMISSION TO THE FIVE CIVILIZED TRIBES.

WasniNaron, D. C., November 20, 1894,

Sir: The Commssion te the Kive Civilized Tribes appoicted under tie
sixteenth <cction of an act of Congress waking appropriations for the Indian
service approved March 3, 1893, report what progress has thus far been made
by it. .

; Tnunediately upon receiving their instructions they entered upon their work
and made their hesdquarters. on reaching the Territory, at Muskogee, in the
Creek Nation, removing it in March to Southi MeAlester, in the Choctaw Na
tion, where it still remains,

Upon arrivingg i the Terntory the commission ipmediately sent ta the chiof
or governor of cach tribe an official notice of their appointment and of their
authority and the objects of their mission in accord with their fostructions, and
requested an early conference with him, or those who might be authorized to
confer with this commiston, at such time and place ws might be designated by
him. Such conferences were held separately with the chief and duly authorized
commission of each of the tribes. At each of these confercnces the commission
explained with great prons the wishes of the Government and  their anthority to
enter into nepotintions with thew for an allotment of their lands and exchang:
of their tribal for o Territorinl government. They were listened  to attentively,
and were asked many pertinent questions, which weee fully answered so fac as
their authoriey justitied.  No definite action was taken at either of these con-
ferenees, though the indications were ndverse to a favorable rewalt. They ull
asked for time to consider, and promised o renewal of the conferencas,

Afterwards, at the suggestion of one of the chiefs, an international council,
aceording to their custom on important  questions, congisting of delegates
appeinted for that purpose frow cach of the tribes, except the Seminoles, who
took no part in it was held to confer upon the purposes of this commission.
The comminsion attended this conference, and on request presented the subject
to them more elaborately and fully than had been done before.  The conferepce
continucd three days. and at Hrst the views of the connuission were treated with
seriousness. and the impression seemed favorabie in the body that s change in
their pressnt condition was necessary and was fonninent, and that it was wise for
them to entertain our propositions,  During the deliberations, however, tole.
graptfc dispatches from Washington resched them indicating that the sentiment
of tiu: Government, sand especially of Congress, from whose action they had most
to apprebend. was strongly o favor of what they mainteined as “the treaty gitu
atiou,” and that no steps would be taken looking to a change unless they desired
it This put ap etfectual check upon the dispesition to negotiate, and the result
at this international cooference was the adoption of resolutions strongly con
demning any change and advising the several tribes to resist it. Bach of the
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crnment. with such other facta ns may seemy pertinent and will enable the govern-
ment to take such further action 8s it miay deem wise,

Information, alike accessible to all, must convines you of the earnest desire
of the United States to etfect a change in the condition of the [Mive Civilized
Trihes, and of the many advantages which would accrue to your people if they
shall effect such change by agreement,

We have the honor to be respectfully yours
Hexry L. Dawgs,
MerepiTd H. Kipp.
ArcHisaLp S. McKennox,
Commisgioners.
Hon. Jous F. Browx.
Principal Chief, Seminole Nation. Wewoka, Ind. T.

To the above propositions we have not. ws vet, received any reply.

Sosmr Exrranarions, -
Farly interviews with us by commiissioners appointed by the severa! tribes,
and with citizens gatisticd ns that the Indinns would ool under any cireum
stanees, agree to cede any portion of their Jands to the Government, but wouli
tnsist that f any agreoments were made for allotment of their lands it shoold ali
e divided equally among thent Noong other reasons assigned, 10 was stated
that a cession to the Unpited States wanld hkely make aperative and etfective the
various railroad grants: that they preferred each to sell his share of the lands and
receive the money for it, as if ever their lands were converted into money it would
o inte the hands of the offfcers of the tribes, who would awindle them out of a
large portion of it. Finding this unanimity among the people against the cession
uf any of their lands to the United States, we abandoned all ides of purchasing
any of it and determined to offer thein an equal division of all their lands, Henee
the first proposition made to cach tribe

An objection very generally urged to allotment of lands was that they would
he in possession, when allotted. of non citizens. whor thio could not  dispossess
without interminable fawsaits, nnd as the Indians, especially the full-bloods, have
a settled aversion to garto our courts, we, to remove this difficulty, submitted the
second proposition to each tribe

There are towns i the Terntory ranging in population from a few pieaple to
2000 inhabitants. Neariy all of tiiem are pon-citizens. These towns bave not
been surveyed or platted. and streets exist anly by agrecoent and arrangement
among the prople whoconstructed them, and are often bent and irregular, Many
Inrge and valuable atone, brick and wooden buildings have heen erected by non-
citizens of chese towns. and the lots on which they stand are worth inany thous
ands of dollars, These town sites are not susceptible of division among the

 Indians, and the only practicable method of adjusting the equities between the
tribes who own the sites and those who have constructed the buildings is to
appraise the lots without the improvements and the improvements without the
lots, and allow the swaers of the improvements to purchase the lots at the ap-
praised value, or to sell lot and improvements and divide the money according to
the appraisement. Henee, the third propesition to all the tribes, town sites were
reserved for disposition under specind agreements.

Complaints are made by the Cherokees that many freedmen are on the rolls
made under the direction of the Government, and known as the “Wallace Roll,”
who are not entitled to be there, and wuny freedmen complain that they have
been improperly omitted.  The chief of the Cherokee tribe sugpested  that they
might he willing to sulinit all these disputes to this commission for decision
but it was believed that if an intelligent Cherokee by blood was one of such
borrd, it would give the Cherokee people a knowledge of the good faith and correct
ness of the decision, and secure their confidence in the conclusions arrived at.
Hence, in the pighth proposition to the Cherokees. we propose such board be
composed of two members of this commission and oue Cherokee hy blood.

The Cherokee tribe is clamorous for the execution of the agreement in regard
to intruders contained in the contract heretofore made with that tnbe in pur
chasing the “Outlet” and we have been met by the declaration repeatedly made
by these in power. that when that agreement was carried out it would be time to
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i the subject they have in charge induces me to write you a few words concern
ing their worl.

Ad Tanid to the Commissioners when they were first appointed. [ oam
especially desirous that there shall be no reason. in ol time te come chnrge
the Commission with nny unfair dealing with the Indinns und that whatever
the result of their etforts may be the Todinns will not be led into any action
which they do not thoroughly wnderstand or which is oot clearly  for  their
beneiit,

At the same time [ still believe, as I always have believed. that the best
interests of the Indians will be found in American citizenship, with all the
rights and  prvileges which beloog to that condition The approsch to this
relation should be carefully wmade. and at every step the good and welfare
of the Indian should constantly be kept in view, so that when the end is
renched. vitizenship may be to them a real advantage inatead of an empty
pame,

I hope the Commission will inspire such contidence in those with whom they
are 1o deal that they will be listened (o and that the Indians will see the wisdom
and advantage in moving 1o the direction [ have indicated

if they are unwilling to o bomediaely so far a5 we think deairable, what.
ever steps are talen should be such as point out the wayv, and the reaalt of which
will encourage those people in further progress.

Aslow movement of Cwe kind, fully understood and approved by the
Indians. is infinitely better than swifter resulis gained by braken pledges and
false promises

v

Yours very truly,
(Signed) GrovEr CLEVELAND.

Not receiving any replies to these letters the Commission addressed to each
of the chiefs of these nations a letter bearing date May 18th. 1893, of which the
following ia a copy:

Muscocee Inpiay Trerritory. May 18, 1895
To the Privciearn, CHIEF OF THE NaTiox.

Sir:  Asrepresenting the Commissicn to the Five Tribes, I tiok the liberty
a few days since to direct to you a copy of a letter from the President of the
United States and the Honorable Secretary of the Interior upon the subjoct of
the mission of the Commission to this Territory.

The Coromission has alko been directed by the President to communiente to
¥ou and the chiefs of the othee four nations the fact that they have returaed to
the Territory for the purpose of renewing their negotiations with the authorities
of the several nations in reference to the subject-matter committed to them.

They desire to open negotiations with you in acrordance with the apirit of
the letter of the President heretotore sent to you, and therefore they would be
gratitied to know at what time and where 1t will be most sgrecable to vou to meet
and confer with thew upon that subject. either vourseil, personally. or others i
pointed by you for that purpose.

Tt is not necessary to enlarge nt this time upon the purposes and obiect which
the Commission has in charge. Those have all been heretofore presented to you.
It e sufflcient at this time to assure you that the Commission have not come
here to interfere at all with the administration of public affairs in these nations.
or to undertake to deprive any of your prople of their just rights. On the other
land. it is their purpose and desire, and the only authority they have, to confer
with you upon lines that will result in promoting the highest good of your people
and sccuring to each and all of them their just rights under the treaty obligations
which exist between the United States and vour vation,

{f vou and vour authoritiea are willing to confer with the Commuission upan
these questions and along these lines pleass indicate to us here in Muscogee, at an
carly date. when and where ard 16 what manper it would be nost agreeable o
you to hold such conferance.

I have the honor. with much consideration. to he.

Very truly. yours,
(Signed; Hexgy L. Dawgs, Chairman.
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COMMISSION TO THE FIVE CIVILIZED TRIBES,

LEGISLATION AND AGREEMENTS.

Since the report made by

tive Cornmission, Oectaber 3, 1803, no lerisla-
tion a tecting its work other than that making appropriations and pro
viding forappeals in citizenship eases from the United States courts i
indian Territory to the Supreme Court of the nited States, has been
enacted by Congress,

The act of Congress June 25, 1803, raritied, in ended form. the
agreement made by the Commission to the Five (¢ d Tribes wi
the Choctaws and Chickasaws on April 23, 1597, and with the Creeks
September 27, 1897, to hecome eifective if ratified by a majority of the
voters of those tribes af an election held prior to Deecember 1, 15303,
Pursuant thereto a special election was called by the executives of the
Choctaw and Chickasaw nations to be held August 24, and the votes
east were connted in the presence of the Commission to the Five Civii
ired Tribes at Ato August 30, vesulting in the ratifieation of the
agreement by a majority of seven hundred nine ight votes, Proe
Lumation thercot was duly made and the “Atoka ment,” so ealled,
is therefore now in fall foree and effect in the Choctaw and Chickasaw
pations, A copy thereol'is hereto wended.  (Appendic Noo 1, p. 31

Chief Isparbecher of the Creeks was slow to call an election
was not until November 1, 1895, that the . ment with tl
(Appendix No. 1, 31 was submitted in its amended form for ratitic
tion.  While no active inferest was wanitested, the full bloods and
many of the freedmen were opposed to the agreement and 1t failed of

ratification by about one hundred and ity votes,  Asua result the aet of

June 28, 1393 [ Appendix No. 1, po 31 known as the Curtis Act, became
etfective in that nation.

The Cherokees now began to realize the sensations of a man with-
out a country,” and aguin ereated a commission at
the national council in November, 1398, elothed with authority to nezo-
tiate an agreement with the United States,  The earlier efforts of this
commission to conclude au agreement with that tribe were futile, owing
to the disinelination of the Cherokee commissioners to aceede to sueh
propositions as the Government had to ofter,  The commizsion now cre

o

€

geaeral session of
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ated was limited in its power 1o negotiate to a pertod of thirty days.
The United States Commission had advertised appointments in Missis.
sippi extending trom December 19, 1893, to January 7, 1309, for the pur-
pose of identifving the Mississippi Choctaws, o duty imposed upon the
commission by the act of June 28, 1398, but on receiving a communi
tion from the chairman of the Cherokee Commission requesting a cot
ference it was deemed desirable to postpone the appointments in \Mis
sissippi and meet the Cheroker Commission, which it did on December
19y 1393, continuing negotiations unti! January Li, 1309, producing the
agreement which is appended hereto,  {Appendix No, 2, p. 14,

[n the meautime the Creeks had, by act of council. created another
commission with anthority to negotiate an agreement with the United
States, and a conference was wecorded it immediately upon conclusion
of the negotintions with the Cherokees, continuing
1599, when an agreement was concluded.  {Append
The agreement with the Cherokees was ratified by the t
election held January 31, 1804, by a majority of two
hundred six votes, and that with the Creeks on Febru
a majority of four hundred eighty five.

While these agreements do not in all respects ewbady those featnves
which the commizsion desired, they were the best obtainable, and the
resuit of most serions, patient, U earnest consideration, covering
many days of arduous labor. The eommissions were many times on
the point of suspending negotiations, there having arisen propositions
upon the part of one of the commissions whi
to accept.  Particularly were the teibal commissioners determined to
fix a maximum and minumum value tor the appraisement ot Lo, while
this commission was equally vigorousin its views that the Lands shonld
be appraised at their actnal value, excluding improvements, withou
limitations in ovder that an equal division might be made.  The propo-
sitions finally agveed upon were the result of a compromise. without
which no agreement conld have been reached,

The desirability, It not the absolute necessity, of securing a uniform
land tenure among the Five Trives leads the commission to recommend
that these agreemenia, with sueh moditieations and amendinents as
may be decmed wise and proper, be «d by Congress,

to February 1,
Noo A op. 500
ibe at a Sped il
honsand one
13, 18949, by

‘b the other was unwilling

ENROLLMENT OF CITIZENS,

A very general impression exists among rhose unacquainted with
conditions in Indian Territory that the work of g rolls of
Slndians™ Qs a comparatively simple matter, susceptible of accom
plishment in a shart space of time. Were Indian Territory merely f
reservation peopled only by full blood Tndiaus, that impression would
have foundation in tuct, but Indian blood, untortunately, iz not the sole
qualification for citizenship in [ndian Territory, and, indeed, as will e
seen later, it other requisites are notlacking, it 13 not even an element,

In other words, certain arbitrary laws and decizsions govern the com
mission in determining who are and who are not eligible to enrolliment,

For example, were a tull blood Cherokee Indian from North Carolina

now to present himself for enrollment to the eommission, his application ‘
would be rejected ; where were & whith wan to now contract marriage |
with a Choctaw or Chickasaw, contormable to the lawsof those nations, !
he would be entitled to enrollment.  When ecompleted the citizenshin

rolls of the IFive Tribes will be found to eontain the names of full blood
Indians. negroes, and white men, with every intervening degree of .
blood.

e————————————_
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COURTS AND JURISDICTION,
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s of the Cher
rously assented therete and

laws of
dre v i
| puup}o,.

Page 031



ATTACHMENT NO. 9

Seventh Ann. Rept. of the Comm. Five Civ. Tribes (1900) (Excerpts)

Page 032




56tr Conaress, | HOUSE OF REPRESENTATIVES. { DoounMeNT
2l Nessieii. | 1 No. s

ANNUAL REPORTS

oF TIE

DEPARTMENT OF THE INTERIOR

FISCAL YEAR IJ:NIJi-:f(WJUNE 30, 1900,
oy OF

gro?i

PN
RS B
PR I L
TAAVICAN
TR 3 ; .
UINDTAN. ANPATRS.
Vo

COMMISSION T0O T FIVE CIVILIZED TRIBES.
INDIAN INSTPECTOR TOR INDIAN TERRITORY.

INDIAN CONTRACTS,
BOARD OF INDIAN COMMISSIONERS,

WASHINGTON{
GOVERNMENT PRINTING
19000,

Page 033



SEVENTH ANNUAL REPORT

COMMISSION To THE FIVE CIVILIZED TRIBES

SECRETARY OF THE INTERIOR
FOR THE

FiIsCAL YREAR ENDIED JJUNE S0, (900,

Page 034



PREFATORY.

The Commission to the Five Civilized Tribes was eveated by act of
Congress Mareh 8, 1593, with dnstroctions to enter into necotiations
with the several natious of Todiaos in Indian Tervitory for the allot-
meat of land in severalty or to procure the cossion to the United States
of the lands belonging to the Five Tribes at sach price and terms as
might be acreed upon, it being the express determination of Congre=s
to Tring ahout =uch changes as would cnable the altimate crontion of o
tervitory of the United States, with the view to the admission of the
s asoa State of the Union. The ever-changing kaleidoscope of
buman events has wronght duving the past =cven vears in the personnel
of the counnission, as well as in the territory with which it had to deal,
a full quota of changes, involving, wside frow the present membership,
the appointment of Messes, Mervedith Ho Kidd, of Todiana: Thomas ll’;,
Cabaniss, of Georging Alexander B Monteomery, of Kentueky: Frank
CoArmstrong, of Washington, DL Coand A0S MeRennon, of Avkan-
sus, whose vetivement has been hronghit about by the vicissitudos of
political Tite, change (o legislation, or the demands of private interests,

The results which have thus far been attained, and the means adopted
for their attainment, ave fully set forth in this and preceding reports,
Had it been poszible to seeure from the Five Trilies o cession to the
United States of the entire territory at a given price, the tribes to
receive its vquivaleot in value, preferably a stipulated amount of the
land thus ceded, equadizing values with eashi. the duties of the comnmis-
sion would have heen tmmensueably shmplified, and the Government
would bave been suved inendealable expense. One has but to contem-
plate the mineral resourees, developed and undeveloped, and existing
legislation with reference thereto, o realize the advantages which
awaited such a course,  When an enderstanding 1= had, however, of
the great dificulties which have been experienced 1o inducing the tribes
toaecept allotment in severalty- a divect division of theiv estate with
consequent. individual ownership of their homes— it will be seen how
inpossible it would have been to have adopted a morve radical scheme
of tribal extinguishment, no natter how simple s evolutions,  Never-
theless the plan adopted by the connnission for the administration of
thi= vast estafe is not without its advantages: and when its lahors, and
those of the varions oflicers who have heen detailed ov appointed to
wid in closing the history of these nations shall have heen completed,
there will have been dissipated one of the most vexations internal
uestions with which Congress in recent vears has had to deal.

[nstead of an arid western plain, oceupicd by the savage of tradi-
tion, as many suppo=e. the commission tound a territory not greatly
smeller than the State of Maine. rich in raineral and acricultural

k
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resourees and in valuable timber; a country which lus been occupied
and cultivated for over hulf a century, whose fertile vallovs vielded
bowntiful barvests of southern products, and on whose praivies en
a qguarter of o million cattle yearly: where cities had spronc
through which railroads had becn constructed: and where five
modern governments exi=ted, independent of the =ove reionty of the
United States,

For diversity. the social and political conditions found here werne
unexampled.  Thoevsands of winte ehilidren without the weanest of
educational advantages, yot no one of the nations without an institn-
tion of learning that would have heen o eredit to o more advanesd oiy-
lization: wen of Indian blood whoze cenius would love adorued (e
halls of Congress or chullenged admivation in the ga o0 50 el business
world —high minded, able, and politic; and within the same tribes, in
vo small numbers, those who, when in normal condition, had seaveely
sufficient intelligenee to realize or express the ordinary wants of .
Men wnd women, to depict whose churacters were to introduce the
biogrvaphics of putron swints, vet amone whose neichbors micht be
connted some of the most notarious erimiaals that e o

exted the
western borders.  Tudeed, the phases of 1ife found here woere as varie-
vated as the hues of antima, and the devrecs of intellicence and civili-
zation as widely sepurate as Fast from West, Nature, were she 1o
have searched the country fronm end to end, could have fonnd no more
appropriste canvies upon which to display her nioods,

The conmmis=ion’s duties hove af tines been found ext :'u'nn-l_\, ;u"_l::uu-‘
vet never uninteresting. It has caruestly endeavored in the course of
it= labors not to lose an opportunity to sceure and retain the conti-
dence, not only of those wha have received the benetits of eduention
and society . hat of the fenorant full-blood and newro as well, and 10
impress upon their minds the benefits of eivilization and cduacation
andd the benetcent wdvantaces of thar Government, which, more than
any other in the world, attords liberry, protection, peace, and prosperity

to it M.l.!r].-'t'! <,
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and “Freedmen,” entitled to tribal property in different proportions
and on different conditions.  There is also in the Chickasaw \aclrm
in addition to the Chickasaw proper. a disputed claim of Freedmen,
the validity of which is vet to he determined by a suit in the Court of
Claims.  The cqual value of all allotment in these nations is to be
determined in the face of superincumwbent leascholds covering a large
portion of the area, carrving the right to mine all coal and other
winerals in the same.

The commission encounters every day other work prelitninary to
iral allotient. such as questions of cnmpomatmn for improvements
tmm(i on land taken by allottees, claims of a right of occupancy by
noncitizens in the way of ftliottv(\, and of p?'mut\. of 11rrht to the
same allotment.  But what has already been called to m:tu e will
suflice to bring this work into striking contrast with that of allotting
to Indians on reservations. where all that is required iz the ‘llmtmont
of a specide number of acres, without regard to comparative value, in
such locality as secms best to the :zllnttmg commiszion. to cach Indian
found on the agency rolls, and then a disposal of what is left of the
reservation.

Thisworl, necessarily preceding finat aliotment, has Jarge lv engaged
the attention of the comniission di ing tlw past vear, and with a better
feeling among the tribes toward the work . bringing to its aid cooper-
.1r on and veluable assistance, encouraging progress has been made,

LEGISLATION AND AGREEMENTS,

On the thivd of January, 1900, three members of the commisston
Messrs. Dawes, Bisby,and MeKennon. ut the request of the Secretary,
met, at the i)o]nutnu nt in Washington, the chiefs of the Cherokec .wc'
Creek nations force drhhll,’l"l'lzl This conference was held at the solici-
tation of those chiefs, who represented their respective tribes as very
mueh dissatistied with prospective allotwent nnder the pmn-mm of
the Clurtis Act. They were beginning [Hhr derstand more clearly than
ever the great disadvantage [Ill\ would |  subjected to, in contrast
with the othe rtribes, u nless their uamiltmn\ mllld be brought by agree-
ments more in hu‘mum with those which had been thus secured by
thetr,  They were for these reasons very anxious to open new nego-
tiations.  The rosult -' this conference was the appointinent of a
comnnizsion by each of these tribes with ample power, andd negotia-
tions were at once ope ned at W d~h'utrtnn “h se negotiations engaged
the attention of these three co lIIU'\\lN\C!:\ at Washingeron till agree-
ments were concluded with the Creeks on April 8 and with the Chero-
keeson Aprit & These agreenients were immediately v pmwll to the
mecret v and by him laid Ferore U ongress tor its action.  Final uction
haz not hecn taken on them by {mwwn There is every udi- ation
that they are highly satisf: utu'\ to the creat body of the citizens of

both tribes, and that they will be ‘pl‘t‘tlll\ atified by them at an early

day after tinal action by Congress. When this i> done. tinal allotment
will be made in all the tulna upon tevins and by a renure of titleto
which they have each assented.

The conditions and character of title will be substantially the same in

them all, and will be the basis of an wtimate common government, the
advantages of which will be comnmon to all. This result will greatly
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APPEXDIX NO. 1.
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ATTACHMENT NO. 10

Ninth Ann. Rept. of the Comm. Five Civ. Tribes (1902) (Excerpts)
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LETTER OF TRANSMITTAL.

DeparTMENT OF THE INTERIOR,
Coxmission to tHE Frve Crvicizep TriBES,
Muslogee, fad. T., July 20, 1902,
Ste: I have the honor to transmit herewith the annual veport of the
Commission to the Five Civilized Tribes for the tiscal year ended
June 50, 1902,
Yery respectfuliy, Tays Drxuy.
A‘h'e‘!'nr] {71‘!1‘."1.':-".'1.
The SECRETARY OF THE [NTERIOR.
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ANNUAL REPORT

COMMISSION TO THE FIVE CIVILIZED TRIBES,

LEGISLATION AND AGREEMENTS,

Accompanying this report as an appendix (No. 1, p. 33} will be
found assembled those laws which have been enacted by Congress
affecting the work of the Commission since the ereation of this hody in
1593, There willalso be found such of the agreements negotiated from
time to time &s have been ratified by Congress and the tribes, together
with those concluded in the city of Washington during the past fiscal
vear, and swhich at this time await the action of the several tribes,

The first agreement negotiated by the Comission to hecome effect
ive was that concluded on April 23, 1897, with the Choctaws and
Chickasaws, known as the Atoka agreement (30 Stat. L., 493). Witk
respect thereto, the Commission in its eighth annual veport wsed the
following language:

}“ﬂ“ir.‘i!‘;rpi Chee

tment is to ol s t

Toremedy these conditions a supplemental agreement was coneluded
with the Choetaw and Chickasaw representatives during the past fiscal
year, and wus ratiied by act of Congress approved July 1, (o2
(Appendix No. 1, p. 90). This agreement, though somewhat torn
:mri distorted by the contentions of conflicting interests so common to
all legizlation affecting the affairs of the Five Tribes, embraces provi
stons far-reaching in effect, and which, if ratifiad by the tribes, will
practically complete the disintegration of the Choctaw and Chickasan
commonwealths and effect the installment of new political and socia!
conditions aud land tenures common to the States and Territories.

The legislation enscted by Cougress for the adminiztration of the
affairs of the Cherokees (Appendix No. 1, p. 103) is not greatiy dif-
ferent in effect from that with the Choctaws and Chickasaws. though
interests of much less magnitude are at stake. It ratitied by the
Cherokees, the greatly desired change of land tenures —the conversion
of the fee from tribes to the individual members—will have been
effected.  This has been the paramount aim of the Commission in all
its negotiations.

The supplementary agreement with the Creek~"(Appendix No. |
p- 86) is designed to corvect certain inperfeetions which existed

1

13 the work of the Govern-~
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ATTACHMENT NO. 11

Ann. Rept. of the Comm. Five Civ. Tribes (1910) (Excerpts)
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REPORTS OF THE
DEPARTMENT OF THE INTERIOR
FOR THE I"IS.L‘AL YEAR ENDED JUNE 30

1910

ADMINISTRATIVE REPORTS

N 2 VOLUMES

VOLUME 11

INDIAN AFFAIRS
TERRITORIES

WASHINGTON : GOVERNMENT PRINTING OFFICE : 1911
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FIVE OIVILIZED TRIBES, 169

Unallstted land of the Five Civilized Tribes, by counties,

SEMINOLE NATION. CHEROKZE WATION.
Aares,
Seminole County Seqquoyah County...._.___. 12,305.685
Muskogee County.__ - 5,298,086
CHOCTAW NATION. Ottawa Coanty__ . 5 377.48
toltn Covaty_ . _._. 145,135 78 Delaware County.. - 502Lo4
Bryan Co::ut;:':;_:- B 12: 353.70 | Melntesh County. - L, 217, EB
Choctaw County - _ 48 95500 | Cralg Couaty ... - 2,349.38
Conl Couaty 53 i, gg | Wagener County _ 421, 83
et s gy Tulsz County . - 10. 00
Haskell County. 40, €8, 31 ~ th Congl 129, 29
FHughes Coanty.___ 77,864, 87 | howata County .. 4 B, =
Johuston County 4, 354, Rogers County . 1, 17150
Tatimer County - 18 243, Washington Count £8. 23
Te Floe County --. 35, 643,71 | Cheroioe County _ L. 435,05

] e 4 1
McCuriala Cauaty__ S G —ronsmn (MO

o8

e

ape
EZEgars

Pittsburg County. - 221
Pontotoc County . - _T.em ————
Pushmatala County. T35, 088. £0, 801. 50

K NATION,

CHICKABAW NATION, Creek County —._. - 17.174.86
= - Hughbes County_ 13, 319.11
Bryan County_..___._..._ 20,012.73 Mayes Connty. . 1.45
Carter County._ - 120, £01. 01 Muskogea Counly_ 18. 50
Coal Couvnty ... ~ B, 008.40 | yrorntosh Connty 16, 681, 01
Garvin County - 107, 30163 | orrngiree County___ 8 205, 69
srady County_. = 51' 450. 43 Oumulgens County ___ 4. 604 03
Jelerson County . - TH255.40 ) pacara County a7 09
Jobnston County . 5L OTL 04 | guminole County - 245. 49
Love County - 96, 0TL AT | Pyjgn County . 1, 867,63
Murray County.. - 1L326.61 { wwagoner Comnry oL L0 846177
McClain County. 55, 701.43 |
Marshall County 28, 345,79 | s
Ponlotee County. _ 08,421,512 £3, 610, &3

Stephens Coanty ______ . 128 379 17

§79, 710 22 U

Preparations hiave been made for the early sale and disposition of
thesa remeining surplus unallotted lands.” Regulations governing
the manner of sale of said lands, beginning in December, 1910, ara
under conzideration by the department. Preparatory to the disposi-
tion of these lands lists thereof have been prepared in which they are
described in tracts not exceeding 1€0 acres in extent, together with
maps showing the location and area of the unallotted lands in ench
county, so that any particular traet of land offered for sale may be
readily identified by the prespeciive purchaser,

ENROLLMENT.

In the fast ancual report reference was made to a Beld investiga-
tion which was under way to determine the date of death of a num-
ter of enrolled ecitizens on whose behalf no application had been mada
to select allotments or whe, from information already secured, ap-

eared to hare died prior to the date upon which thev must have
cen living to be entitled to allotments. As a result of this investiga-
tion it was found that in the Choctaw, Chickasaw, and Cherolkeo
nations there were about 230 cases of persons who had died prior to
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176 FIVE CIVILIZED TRIBES.

ended June 30, 1909, making o total of 5,877, caver all Seminole allot-
ments. These have been executed by the principul chief of the Semi-
nole Nation and ferwarded to the department for approval, whers
they are now being held ot the instance of the Department of Justice.

The following statement shows tha stafus of (he allotmert of lands
in the Seminole Nation on June 30, 1510:

Statua of allolments in the Seminole Nation on June 89, 19(9.
Acten.
- 263, 851. 67

Total area of Seminole Naton . __ oo
Total area reserved from allotment for town sltes, watersheds,
road right of way, churches, schools, and remetories_

2

63
Total area which Is subjeet to allotment_ . ___._______... 363, 576.04
Totalisrex of allotted AR v ummevuarasarsamue s sues e 360, 790.36

3

Total area of unallotted lando . . . 273563
The above statement shows 179.04 acres more of unaliotted land
than is shown in the annual report for the fiseal yeuac ended June 30,
1909, This is accounted for from the fact that two ailotments have
been canceled under deparimental instructions during the vear. In
addition, land reserved from allotment for scheols, churches, ete., to
tha emount of 6562.75 acres has been abandoned for the purposs for
which reserved, making u total of 3,448.43 ncres to be disposed of,
The worlk incident €o allotments in this nation remaining to be
dore consists of the delivery of the now deeds to the alloifees when
same are approved snd returned by the department, the delivery of
o considerable number of allotment certificates, which have been
returned to the oflice for various reasons, and tha preparation of
deeds covering lands reserved for churches,

CHEROKEE NATION.

The matter of the allotment of land occupied o comparatively small
share of the attention of the Cherokee division during the past fiseal
year, as practically all the desirable land had already been taken np
and deeds had heen issued in practically all cuses axcept where part
of an zllotment is involved in contesi or similar preceedings and in
the case of minors enrclled under the aci of April 26, 1903, whose
rights are still involved in the Muslrat case, now pending on appeal
to the Supreme Court.

The following statements show the progress of the routine work
and the status of enrollment and allotment in the Cherolee Nation:

Status of alletments dn the Cherokee Natton, June 39, 1910,
ATrey,

Total area of Cherokee Nation..____ . 4,420,087.73
Reserved from allotment for towu sites, schools, churches, ete,
B DD T T I om0 i S v 21, 0G0, Co

Tetal arza sobject to alletment . __________._.__. 4,399,0067.73

Alfotted prior to Juip 1, 1809 oo 4,34 3
Allotted from July 1, 1909, to = B0 1M 0esssunysssge: s gs o 3

Total allotted . et e e 4, 348, 708,23
Unallatted - Jung- 30, A0 e cocrrannpusaar crnpar s o £0, 361. 60
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